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Plaintiff Felix Torres instituted this suit under 42
U S.C 8 1983 and the |l aws of the Comonweal th of Pennsyl vani a
agai nst defendants John McLaughlin, a police officer who worked
for the Gty of Philadel phia and the Pennsyl vania Attorney
Ceneral 's Bureau of Narcotics Investigations, John Sunder hauf,
Zone Commander for the Attorney General's Bureau of Narcotics
| nvestigation, and the City of Philadel phia. Defendants, who
earlier filed notions to dismss which we granted in part and

denied in part, see Torres v. MlLlaughlin, 1996 W. 680274 (E.D.

Pa. Nov. 21, 1996), now nove for summary judgnment pursuant to

Rul e 56 of the Federal Rules of G vil Procedure.

Fact ual Backqgr ound

Rat her than rehearse the factual allegations in this
case, which despite the benefit of discovery have not materially
changed fromthose alleged in the conplaint, we will quote from
our Novenber 21, 1996 Menorandum

[Qn June 2, 1994, while wal king
al one on the streets of

Phi | adel phia, Torres was arrested
by defendant John McLaughlin, a
police officer for the Gty of

Phi | adel phi a and the Pennsyl vani a
Attorney General's Bureau of



Narcotics I nvestigations.
McLaughlin then took Torres to the
parking ot of the Ofice of the
Pennsyl vani a Attorney Ceneral's
Bureau of Narcotics Investigation,
where McLaughlin allegedly threw
Torres to the ground and assaul ted
him kicking himin the back,

shoul ders, and sides. See Conpl.
at 7 10-11. Torres was ultinmately
charged with the manufacture,
delivery and/ or possession of a
control |l ed substance, a felony
under Pennsylvania |law. See Conpl
at f 12.

On June 10, 1994, McLaughlin
testified at the prelimnary
hearing that he had observed Torres
engage in a drug transaction on
June 2 and, after arresting Torres,
had confiscated a quantity of
control |l ed substances from him
See Conpl. at § 13. As a result of
that allegedly perjured testinony,
Torres was held for trial. See id.

McLaughlin testified agai nst
Torres again on April 13, 1995, at
a pretrial hearing and, on
Sept enber 29, 1995, at Torres's
state trial, where Torres was found
guilty of possession with intent to
deliver controll ed substances. See
Conpl. at f 14. Torres clains
McLaughlin gave perjured testinony
at both the pretrial hearing and
trial. See id. Following his
convi ction on Septenber 29, Torres
was remanded into custody. On
April 18, 1996, Torres was
sentenced to a termof thirty-six
to seventy-two nonths
i ncarceration, fined ten thousand
dol | ars, and assessed one hundred
ni nety-one dollars in mandatory
court costs. See Conpl. at T 15-
16.

Torres remai ned i ncarcer at ed
until May 13, 1996, when the
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Honor abl e Genece Brinkl ey "vacated
his sentence, dism ssed al
charges, and ordered his i nmedi ate

rel ease fromcustody.” Conpl. at 1
17.

On August 26, 1996, Torres filed
this suit . . . [and] alleges in
his conplaint that . . . defendants

violated his "rights to be secure
in his person and property, to be
free from excessive use of force,
and from malicious prosecution, and
due process" as well as the "rights
secured [to hin] by the Fourth,
Fifth and Fourteenth Amendnents to
the United States Constitution."”
Conpl . at 91 22-23.

Torres, 1996 WL 680274, at *1-2.

1. Legal Anal ysis

A Mal i ci ous Prosecution daim

1. Defendants assert that they enjoy qualified immunity from
suit because, after the Suprenme Court's decision in Albright v.
Qiver, 114 S. C. 807 (1994), reasonable officials in their
positions would not have known that maliciously prosecuting an

i nnocent individual could give rise to a 8 1983 action. See
McLaughlin's and Sunderhauf's Mem of Law in Support of Mt. for
Summ J. at 9 (hereinafter "McLaughlin Mem of Lawat _ .").

It is true that, after Albright, which was deci ded on
January 24, 1994, there was considerable uncertainty in this
Circuit as to whether a malicious prosecution claimwas
actionabl e under § 1983. See, e.qg., Mller v. Gty of
Phi | adel phia, 954 F. Supp. 1056, 1065-66 (E.D. Pa. 1997) (citing
many cases on both sides of the issue). Qur Court of Appeals,
Wi t hout discussing Albright, finally put this confusion to rest
when it on July 31, 1996 decided H Ifirty v. Shipman, 91 F. 3d 573
(3d Gir. 1996), in favor of re-recognizing a malicious
prosecution clai munder 8 1983, al beit now under the Fourth
Amendnent .

Not wi t hst andi ng defendants' claim the case lawin this
Crcuit prior to Albright, 114 S. C. at 811 n.4 (the Suprene
Court in Al bright recognized that the Third GCrcuit had the nost
(continued...)



1. Fourth Anmendnent Sei zure

I n our Novenber 21, 1996 Menorandum we parsed through
Torres's inartfully drawn conpl aint to deci pher the possible
constitutional deprivation alleged. W held that "there are
three restraints on Torres's personal |iberty that may constitute
a sufficient deprivation of liberty torise to the level of a
constitutional violation: first, Torres's warrantl ess arrest on
June 2, 1994; second, the prelimnary hearing on June 10, 1994,
and, finally, Torres's conviction on Septenber 29, 1995, and his
subsequent incarceration until My 13, 1996." Torres, 1996 W
680274, at *4 (internal citations omtted).

W went on to hold that Torres's warrantl ess arrest on

June 2, 1994, could not state a cause of action for fal se arrest,

1. (...continued)

expansi ve view of malicious prosecution clains) & see infra n.7,
coupled with the clear inplication in A bright that a malicious
inplication claimmy be asserted under the Fourth Amendnent, see
Al bright, 114 S. . at 813 (Rehnquist, C J., plurality opinion);
Singer v. Fulton County Sheriff, 63 F.3d 110, 115 n.3 (2d Cr.
1995), and the wei ght of federal authority post- Al bright, see
e.g., Smart v. Board of Trustees, 34 F.3d 432, 434 (7th Cr.
1994), cert. denied, 115 S. C. 941 (1995), leads us to the
conclusion that, at the time of the incident at issue here --

Sept enber 29, 1995, see Conpl. at § 14 (describing Torres's
crimnal trial) -- malicious prosecution was a sufficiently
establ i shed constitutional violation under § 1983 so as to

depri ve defendants MLaughlin and Sunderhauf of their assertions
of qualified inmunity. See Mller, 954 F.2d at 1066 (malicious
prosecution was an established constitutional violation in the

ei ghteen nonths prior to Hlfirty, which was decided in July of
1996); see also Good v. Dauphin County Social Servs., 891 F.2d
1087, 1092 (3d Cir. 1989) ("The ultimate issue [when evaluating a
claimof qualified immunity] is whether, despite the absence of a
case applying established principles to the sane facts,
reasonabl e officials in the defendants' position at the rel evant
time could have believed, in light of what was in the decided
case law, that their conduct would be [awful.").
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because Torres had filed this suit after the expiration of the
two-year statute of |limtations period for such a claim ld. at
*4-5; see infra n.10.

We then ruled that, reading the conplaint in the |ight
nost favorable to Torres, it suggested that Torres was held in
custody after the prelimnary hearing on June 10, 1994. See
Torres, 1996 W. 680274, at *5. Such a physical detention, we
rul ed, would be sufficient to constitute a "seizure" under the
Fourth Anendnent. 1d. Conversely, we noted that if Torres had
not, in fact, been detained following the prelimnary hearing, he
could not, as a matter of federal |aw, assert a 8 1983 claimfor
mal i ci ous prosecution based on the prelimnary hearing. | d.

According to Torres's response to defendants
McLaughlin's and Sunderhauf's notion for summary judgnent, he was
rel eased frompolice custody the sane day he was arrested, June
3, 1994, after signing a bond, the terns of which included that
he nust:

(1) Appear before the issuing
authority and in the Courts of the
County of Phil adel phi a,

Pennsyl vania, at all tines as his
presence may be required, ordered
or directed, until full and final

di sposition of the case, to plead,
to answer and defend as ordered the
af oresai d charge or charges.

(2) Submt hinself to all orders
and processes of the issuing
authority or Court.

Certification of Bail and D scharge, at 2 (attached to Pl.'s

Response to McLaughlin's and Sunderhauf's Mt. for Summ J. at

5



Exh. A (hereinafter "MlLaughlin's Mot. for Sutm J. at __ "));
see Pl.'s Response to McLaughlin Mot. for Summ J. at 11th
unnunber ed page. Because of the bond, Torres did not have to
post any noney for bail, which was set at five thousand doll ars.

Torres then appeared in state court on June 10, 1994
(for a prelinminary hearing where bail was continued), > April 13,
1995 (for a pretrial hearing), Septenber 28, 1995 (when he pled
not guilty to the charges), and, finally, Septenber 29, 1995 (for
his trial, where he was found guilty and i nmedi ately taken into
custody). See id.

Nei ther Torres's signing of a bond on June 3, 1994, nor
t he June 10, 1994, prelimnary hearing can, MLaughlin and
Sunder hauf assert, serve as a factual predicate for a malicious
prosecution clai mbecause neither event constitutes a "seizure"
under the Fourth Amendnent. See McLaughlin Mem of Law at 12-13.
Torres responds that, while his prosecution was pending for close
to fifteen nonths (fromJune 3, 1994, when he was rel eased on
bond, until his conviction and i nmedi ate i ncarceration on
Sept enber 29, 1995), he "suffered restraints on his |iberty which
anounted to a Fourth Anmendnent violation.” Pl.'s Response to
McLaughlin's Mot. for Summ J. at 12t h unnunbered page.

The question raised in Torres's response, an issue of
first inpressionin this Crcuit, is whether Torres has a Fourth

Amendnment malicious prosecution claimbased on the "restraints”

2. A bench warrant was issued on July 1, 1994, after Torres was
ordered, but failed, to appear for his arraignnent. See id.
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he clains to have suffered while his crimnal prosecution was

pendi ng.

Until the Supreme Court in Al bright v. Qiver, 114 S
Ct. 807 (1994), finally addressed the issue of malicious
prosecution clains under 8§ 1983, there had been an "enbarrassing
di versity of judicial opinion" as to whether such clains were

actionabl e under § 1983. 1d. at 811 n.4 (citing Brunmett v.

Canble, 946 F.2d 1178, 1180 n.2 (5th G r. 1991) (noting that the
First, Fifth, and Sixth Grcuits have "flip-flopped" on the
constitutional tort status of malicious prosecution clains)).

The petitioner in Al bright alleged that Detective Roger
Aiver of the Gty of Maconb, Illinois had, under color of state
authority, violated his right under the Due Process C ause of the
Fourteenth Amendnent to be free from prosecution except upon

probabl e cause. See Albright, 114 S. . at 810-11 (Rehnqui st,

CJ., plurality opinion). In A bright, Detective Adiver had
agreed to provide Veda Mdore, a cocaine addict, with protection
(froman unpaid and unhappy fornmer cocai ne supplier) and noney in
exchange for Moore's assistance in acting as a confidenti al
i nformant, seeking out cocai ne deal ers and purchasing drugs from
themwi th the noney Aiver supplied. See id. at 823 n.3 (Stevens
& Bl ackmun, JJ., dissenting). Mbore was singularly unsuccessful
as an informant, having falsely inplicated over fifty people in
crimnal activity, none of whom successfully prosecuted.

In the course of her work as an informant, More

clained that she had bought cocaine from John Al bright, Jr. See
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id. at 810 n.1 (Rehnquist, C J., plurality opinion). The
"cocai ne" was, in fact, baking powder. Undeterred and w t hout
conducting any further investigation, Detective Oiver obtained a
grand jury indictnent against John Al bright, Jr., for selling a
"] ook-ali ke" substance, a crine in Illinois. See id. When he
went to execute the search warrant, Detective Oiver discovered
that John Al bright, Jr. was a respected pharmacist in his sixties
and clearly not the "dealer" of the baking soda. See id. Again
undeterred, Detective Aiver, after |earning that John Al bright,
Jr. had a son wth the sane first name, scratched out John
Al bright, Jr.'s nane fromthe warrant and inserted that of John
David Albright. See id. at 823 n.4 (Stevens & Bl acknun, JJ.,
dissenting). It imedi ately becane obvi ous that John David
Al bright could not have sold the baking soda to More, either.
See id. Detective Aiver, not one to give up easily, then asked
Moor e whet her she coul d have purchased t he baki ng soda from
petitioner Kevin Albright. See id. Mbore, not one nuch
interested in the truth, agreed that Kevin Al bright was indeed
the seller of the baking soda. See id. Detective Aiver then
secured an arrest warrant for Kevin Al bright (his third and final
suspect), who, upon learning of the felony warrant, voluntarily
surrendered to Detective Oiver but maintained his innocence.
See id. He was released after posting bond and agreeing not to
| eave the state without the court's perm ssion.

At the prelimnary hearing, Detective Oiver testified

that Kevin Al bright had sold a "l ook-alike" substance to More,
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| eading the court to hold Kevin Al bright over for trial. See id.
at 810 (Rehnquist, C J., plurality opinion). At the prelimnary
hearing, however, the state court dism ssed the charge on the
ground that it did not state a cause of action under Illinois
|aw. See i1d.

Kevin Al bright then filed suit under § 1983, alleging
that Detective Aiver had deprived himof his substantive due
process right under the Fourteenth Anmendnent, specifically, his
“liberty interest” to be free fromcrimnal prosecution except
upon probabl e cause. See id.

Judge Posner, witing for the Seventh G rcuit panel,
affirmed the district court's dismssal, holding that prosecution
wi t hout probable cause is not a constitutional tort under the Due
Process C ause of the Fourteenth Amendnent actionable under §
1983, unless it is acconpani ed by incarceration, |oss of

enpl oynent, or sone other formof pal pable injury. See Al bright

v. Qiver, 975 F.2d 343 (7th Gr. 1992). The Seventh Crcuit
found that, despite the shocking conduct of Detective diver
Kevin Al bright had not suffered any of these constitutionally-
cogni zabl e deprivations. See id. at 345 ("An arrest is a serious
busi ness. To arrest a person on the scanty grounds that are
alleged to be all that Aiver had to go on is shocking.").

Chi ef Justice Rehnquist, witing for a plurality of the

Court,?® affirnmed but on different grounds. See Al bright, 114 S.

3. Chief Justice Rehnquist's plurality opinion was joined by
(continued...)



Ct. 810 (O Connor, Scalia, Gnsburg, JJ., joining in opinion).
"Petitioner asks us to recognize a substantive right under the
Due Process C ause of the Fourteenth Amendnent to be free from
crimnal prosecution except upon probable cause. W decline to
do so." 1d. at 810. Instead, Chief Justice Rehnquist identified
a different constitutional source for Al bright's nmalicious

prosecution claim the Fourth Amendnent. See Singer, 63 F.3d at

115 n. 3. Because the Fourth Anmendnent addresses pretrial
deprivations of liberty, and because the Court had previously

recogni zed the Anendnent's relevance to the liberty deprivations

incident to crimnal prosecutions, see CGerstein v. Pugh, 420 U. S.
103 (1975) (Fourth Anmendnent requires a finding of probable cause

prior to any extended pretrial deprivation of liberty after

3. (...continued)

Justices O Connor, Scalia, and G nsburg, each of whomin turn
wrote their own concurring opinions as well. Justice Kennedy,
who wrote an opinion which Justice Thomas joi ned, concurred in
the judgnment. Justices Stevens and Bl acknmun di ssent ed.

As a result of this fractured ruling, Albright has
proven to be a fertile ground for |egal commentary. See, e.d.
John T. Ryan, Jr., Mlicious Prosecution Cains Under Section
1983: Do Citizens Have Federal Recourse?, 64 Geo. Wash. L. Rev.
776 (April 1996); Kristin J. Brandon, Taking the Tort Qut of
Constitutional Law. The "Constitutional Tort" of Malicious
Prosecution, 63 U Cin. L. Rev. 1447 (Spring 1995); M chael T.
Carton, Note, 25 Seton Hall L. Rev. 1560 (1995); Eric J. Winsch,
Fourth Anmendnent and Fourteenth Anendnent -- Malicious
Prosecution and 8 1983: |Is There a Constitutional Violation
Renedi abl e Under Section 1983?, 85 J. &im L. & Crimnology 878
(Spring 1995); Janes Lank, The Graham Doctrine as a Wapon
Agai nst Substantive Due Process, 17 Harv. J.L. & Pub. Pol'y 918
(Sunmer 1994); Franklin G Wittlesey, Casenote, Fourth and
Fourteenth Anendnents -- Substantive Due Process -- Malicious
Prosecution Does Not Constitute a Deprivation of Liberty
Actionable as a Constitutional Tort Pursuant to the Due Process
d ause, 5 Seton Hall Const. L.J. 269 (1994).
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arrest), Chief Justice Rehnquist concluded that Al bright should
have brought his claimfor malicious prosecution under the Fourth

Amendnent. See Albright, 114 S. . at 813.% The Chief Justice

went on, however, to "express no view as to whether [Al bright's]
cl ai m woul d succeed under the Fourth Anmendnent, since he has not

presented that question in his petition for certiorari." |d.

G ven Albright's observation that the Fourth Amendnent
may be the proper basis for a malicious prosecution claim the

Second Circuit in Singer v. Fulton County Sheriff, 63 F.3d 110

(2d Gr. 1995), suggested that "[t] he Fourth Amendnent right
inplicated in a malicious prosecution action is the right to be
free of unreasonable seizure of the person -- i.e., the right to
be free of unreasonable or unwarranted restraints on personal
liberty." Id. at 116.° A plaintiff like M. Torres, the Second
Crcuit reasoned, nust therefore denonstrate a deprivation of

liberty "consistent with the concept of "seizure ." 1d.

4. "[Where a particular Amendnent provides an explicit textual
source of constitutional protection against a particular sort of
gover nment behavior," the Chief Justice reasoned, "that

Amendnent, not the nore generalized notion of "substantive due
process,' must be the guide for analyzing these clains.” 1d. at
813 (internal quotations marks onmitted); see Singer, 63 F.3d at
115 ("[T] he Court has al ways been reluctant to expand the concept
of substantive due process because the gui deposts for responsible
deci sionmaking in this uncharted area are scarce and open-
ended. ") (citation and internal quotation nmarks omtted).

5. The Second Crcuit in Singer did not, however, decide whether
the plaintiff in that case had a viable Fourth Anendnent
mal i ci ous prosecution claimbecause of the deficiency in the
district court's record regarding the nature and extent of
plaintiff's pretrial seizure. See 63 F.3d at 117.
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Nei ther the Supreme Court in Albright nor the Second
Circuit in Singer nor any other post-Al bright court of appeals as
far as we can determ ne has described precisely what type of
deprivation of liberty satisfies the requirenent of
constitutional injury for a 8§ 1983 nalicious prosecution claimto

succeed. See Leone v. Creighton, 948 F. Supp. 192, 196 (E.D.N.Y.

1996) (describing this area of the law as "relatively uncharted
sei zure waters").

Justice G nsburg's concurrence in Albright suggests
that soneone in Torres's position suffers a "seizure" under the
Fourth Anendnent, even while not in physical custody, as |ong as
the crim nal charges against himremain pending. Justice
G nsburg wrote:

A person facing serious crimnal
charges is hardly freed fromthe
state's control upon his rel ease
froma police officer's physical
grip. He is required to appear in
court at the state's command. He
is often subject, as in this case,
to the condition that he seek
formal perm ssion fromthe court
(at significant expense) before
exerci sing what woul d ot herw se be
hi s unquestioned right to travel
outside the jurisdiction. Pending
prosecution, his enpl oynent
prospects may be di m ni shed
severely, he may suffer
reputational harm and he wll
experi ence the financial and
enotional strain of preparing a
def ense.

Al bright, 114 S. . at 815.
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And while "[a] defendant incarcerated until trial no
doubt suffers greater burdens,” Justice G nsburg opined that:

That difference, however, should
not lead to the conclusion that a
def endant rel eased pretrial is not
still “seized in the
constitutionally rel evant sense.
Such a defendant is scarcely at
liberty; he remains apprehended,
arrested in his novenents, indeed
"seized' for trial, so long as he
is bound to appear in court and
answer the state's charges. He is
equal Iy bound to appear, and is
hence "seized' for trial, when the
state enploys the |l ess strong-arm
means of a summons in |ieu of
arrest to secure his presence in
court.

ld. at 815-16.°

6. Justice Souter, in his concurrence, appeared to agree with
Justice G nsburg's view

There may i ndeed be excepti onal
cases where sone quantum of harm
occurs in the interimperiod after
groundl ess crimnal charges are
filed but before any Fourth
Amendnent sei zure. \Wet her any
such unusual case may reveal a
substantial deprivation of |iberty,
and so justify a court in resting
conpensati on on a want of
governnent power or a limtation of
it independent of the Fourth
Amendment, are issues to be faced
only when they arise. They do not
arise in this case and |

accordi ngly concur in the judgnent
of the Court.

ld. at 822.
Justice Stevens, whose dissent Justice Bl acknun joi ned,
descri bed a yet even broader view of the liberty interest
(continued...)
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By not requiring that the defendant be subject to any
significant restrictions on his |liberty -- such as travel
restrictions or having to post bail -- in order to state a § 1983

mal i ci ous prosecution claim Justice G nsburg' s reasoni ng excises

6. (...continued)
protected under the Fourth Amendnent:

[ T]he formal commencenent of a
crimnal proceeding is
gquintessentially this type of state
action. The initiation of a
crimnal prosecution, regardless of
whether it pronpts an arrest,

i mredi ately produces a w enching

di sruption of everyday life. Every
prosecution, |like every arrest, is
a public act that may seriously
interfere with the defendant's
liberty, whether he is free on bai
or not, and that may disrupt his
enpl oynent, drain his financial
resources, curtail his

associ ations, subject himto public
obl oquy, and create anxiety in him
his famly and his friends. In
short, an official accusation of
serious crine has a direct inpact
on a range of identified liberty
interests. That inpact, noreover,
is of sufficient nmagnitude to
qualify as a deprivation of liberty
meriting constitutional protection.

Id. at 824-25 (citations and internal quotation marks omtted);
see also id. at 822 n.3 (Souter, J., concurring) ("Justice
Stevens argues that the fact that few of petitioner's injuries
flowed solely fromthe filing of the charges agai nst hi m does not
make those injuries insubstantial, and maintains that the
arbitrary filing of crimnal charges nmay work substantial harm on
liberty. Wiile I do not quarrel with either proposition, neither
of them addresses the threshold question whether the conpl aint

al |l eges any substantial deprivation beyond the scope of what
settled | aw recogni zes at the present tine." (internal citation
and quotation marks omtted)).
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t he constitutional elenment of a 8§ 1983 claim In effect, every
state law claimfor false arrest or malicious prosecution would,

wi thout nore, also state a clai munder 8 1983. See N emann V.

Whal en, 911 F. Supp. 656, 670-71 (S.D.N. Y. 1996); Wllians v.
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Weber, 905 F. Supp. 1502, 1511-12 (D. Kan. 1995). '

7. Prior to Albright, nost courts of appeals had found that
the common |aw tort of malicious prosecution was actionabl e under
§ 1983, but had split with regard to the specific elenents of the
constitutional tort. Qur Court of Appeals had taken the nost
expansive view. the elenents of the constitutional tort of
mal i ci ous prosecution claimwere the sane as the common law tort.
See Albright, 114 S. C. at 811 n.4 (citing Lee v. Mahalich, 847
F.2d 66, 69-70 (3d Gr. 1988) ("[T]he elenents of liability for
the constitutional tort of malicious prosecution under § 1983
coincide with those of the common law tort.")); see also
Giffiths v. CIGNA Corp., 988 F.2d 457, 463 (3d Cir.), cert.

deni ed, 510 U.S. 865 (1993); Lippay v. Christos, 996 F.2d 1490,
1501 (3d Gir. 1993) (""We have recognized [a malicious
prosecution clai munder the due process clause] under section
1983, so long as the plaintiff proves the existence of the

el ements of the common |law tort of malicious prosecution.");

Fel ker v. Christine, 796 F. Supp. 135, 141 (MD. Pa. 1992), aff'd
983 F.2d 1050 (3d Cir. 1992).

By contrast, other courts of appeal had, even before
Al bright, taken the position that, in addition to the el enents of
the common | aw tort of malicious prosecution, a plaintiff needed
to allege a deprivation of sonme provision of the Constitution in
order to allege a 8 1983 malicious prosecution claim See, e.q.
Usher v. City of Los Angeles, 828 F.2d 556, 562 (9th Cir. 1987);
Kohl v. Casson, 5 F.3d 1141, 1145 (8th Gr. 1993) ("[Malicious
prosecution, wthout nore, does not state a claimunder 42 U. S C
§ 1983."); Lusby v. T.G & Y. Stores, Inc., 749 F.2d 1423, 1432
(10th Cir. 1984) ("Malicious prosecution does not autonmatically
constitute a denial of due process."), cert. denied, 474 U S. 818
(1985).

Al bright, we believe, has effectively overturned our
Court of Appeal s's expansive view, which had been expressed under
a regine where malicious prosecution clainms were actionabl e under
§ 1983 based upon the Fourteenth Amendnent's substantive due
process jurisprudence. See 114 S. C. at 813 (Rehnquist, C J.,
plurality opinion) (need for clear constitutional guideposts).
It is clear that Albright requires that a plaintiff base a
mal i ci ous prosecution claimon the Fourth Arendnment, see supra
n.4, and thus show, in addition to the elenents of the common | aw
tort of malicious prosecution, sone deprivation of |iberty that
rises to the level of a Fourth Anendnent "seizure"” in order for a
state law claimto succeed as a federal one. See Albright, 114
S. . at 813; Singer, 63 F.3d at 117.

Requiring that there be a constitutionally-cognizable
(continued...)
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Such an outcone would be contrary to what the Suprene
Court has repeatedly noted as the purpose of 8 1983: to create "a
species of tort liability in favor of persons who are deprived of
rights, privileges, or immunities secured to them by the

Constitution." Mnmphis Community School Dist. v. Stachura, 106

S. C. 2537, 2542 (1986) (internal quotation marks om tted and
enphasi s added) (citing cases). Thus, while the "appropriate
starting point" of the inquiry is the common |aw of torts, Carey
v. Piphus, 435 U. S. 247, 253 (1978), the Suprenme Court has held
that the "[t]he validity of the claimnust [still] be judged by

reference to the specific constitutional standard which governs

7. (...continued)

deprivation of liberty is consistent wwth the purpose of § 1983.
Al though a 8 1983 malicious prosecution claimclosely parallels
its common | aw anal ogue, an award of danmages under § 1983 is
meant to conpensate for a constitutional deprivation, see Menphis

Community School Dist. v. Stachura, 106 S. C. 2537 (1986);
Graham v. Connor, 490 U.S. 386 (1989); Carey v. Piphus, 435 U S
247 (1978), and, thus, a 8 1983 claimof nalicious prosecution
must be neasured, after Al bright, against the standards of the
Fourth Anmendnent.

Consequently, we find that after Albright, contrary to
our Court of Appeals's overtaken holding in Lee, not all official
acts that are actionable under a state |aw nalicious prosecution
claimare necessarily actionable under 8 1983. See Al bright, 975
F.2d at 346 ("[T]he courts have declined to equate every
infringenent of an interest protected at common |law to a
deprivation of a constitutionally protected liberty." (citing
cases)); see also Garner v. Township of Wightstown, 819 F. Supp.
435, 445 (E.D. Pa.) ("Thus, strictly speaking, it is incorrect to

tal k about a malicious prosecution . . . action prem sed solely
on state tort elenents. Rather, what nust be identified in every
8 1983 case, including [a nalicious prosecution clain], is the

constitutional provision allegedly violated." (quoting S. Nahnod,
Cvil Rights and Civil Liberties Litigation 8 3.15 (3d ed.
1991))), aff'd, 16 F.2d 403 (3d Cr. 1993).
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that right . . . ." Gahamv. MS. Connor, 490 U S. 386, 394

(1989); see Stachura, 106 S. . at 2543 (" [T] he basic purpose'

of 8§ 1983 dammges is 'to conpensate persons for injuries that are

caused by the deprivation of constitutional rights.'") (enphasis

del eted and added) (quoting Carey, 435 U S. at 254).
Justice G nsburg's concurrence is also contrary to the

Suprenme Court's holding in Gerstein v. Pugh, 420 U. S. 103, 114

(1975). In Cerstein, while recognizing that the conditions
attached to a crimnal defendant's pretrial release may be so
burdensone as to effect a significant restraint on |liberty, the
Court held that ordinarily the Fourth Anendnent requires a
probabl e cause determ nation for the commencing of crimnal
charges only when a defendant suffers extended restraints on his

| iberty other than nerely having to appear for trial. 1d. at 125
n.26.% Justice Gnsburg' s concurrence, in contrast, suggests

that nerely requiring a defendant to appear before a court for
hearings or trial, standing alone, constitutes a deprivation of

liberty of sufficient constitutional injury. See N emann, 911 F.

Supp. at 670; Wllianms, 905 F. Supp. at 1511-12.

8. There exists a wide range of opinion anongst the circuits as
to how | ong a person nmay be detained without a determ nation of
probabl e cause. Conpare Wllians v. Ward, 845 F.2d 374 (2d G r
1988) (finding a 72 hour detention prior to a probabl e cause
hearing to be unconstitutional), cert. denied, 109 S. C. 818
(1989), wth Bernard v. Gty of Palo Alto, 699 F.2d 1023 (9th
Cir. 1983) (holding that a probabl e cause hearing must occur

Wi thin 24 hours of arrest).
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Finally, Justice G nsburg's concurrence would do away
with the common | aw distinctions between the torts of false
arrest and nmlicious prosecution:

Al bright's presentations
essentially carve up the officer's
conduct, though all part of a
singl e schene, so that the actions
conpl ai ned of match common |aw tort
categories: first, false arrest
(Fourth Amendnent's domain); next,
mal i ci ous prosecution (Fifth
Amendment territory). In ny view,
the constitutional tort 42 U S.C. 8§
1983 aut hori zes stands on its own,
i nfl uenced by the substance, but
not tied to the formal categories
and procedures, of the common | aw.
Accordi ng the Fourth Amendnent full
sway, | would not force Albright's
case into a different nold.

Albright, 114 S. &. at 815 n.1 (G nsburg, J., concurring); see

also Wllianms, 905 F. Supp. at 1512 n.12.°

Justice G nsburg's reasoning in this regard is al so

contrary to the Suprenme Court's holding in Heck v. Hunphrey, 114

S. C. 2364 (1994), where the Court acknow edged the difference

between the torts of false arrest and nalicious prosecution. In

9. In general, allegations that a warrantl|l ess arrest was not
supported by probabl e cause advance the common | aw claimof false
arrest, which allows an aggrieved person to recover damages from
the time of detention up until the issue of process or

arrai gnnment. See Torres, 1996 W. 680274, at *4.

"By contrast, allegations seeking damages for an arrest
made pursuant to an arrest warrant that was not supported by
probabl e cause, or for the period after |egal process was
initiated, are anal ogous to the conmmon |aw tort to malicious
prosecution,” which allows a successful plaintiff to recover
damages for the tinme period after post-arraignnment arrest or
imprisonnent. 1d. (canvassing at length the difference between
the common |aw torts of malicious prosecution and fal se arrest).
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exam ni ng the proper relationship between 8§ 1983 and habeas
corpus proceedings, the Court in Heck held that a convicted
crimnal defendant may only bring a 8 1983 action if he pl eads
and proves the unl awful ness of his conviction or confinenent.
Id. at 2370. In explaining its holding, the Court stated that
the common | aw tort of malicious prosecution provided the closest
analogy to the claimat issue there, since "unlike the related
cause of action for false arrest or inprisonnent, [a malicious
prosecution clain] permts damages for confinenment inposed
pursuant to |legal process."” 1d. at 2371

Furthernmore, if Justice G nsburg's suggestion is heeded
and the Fourth Amendnent is given "full sway" so that plaintiffs
no longer need to fit their clains into the nolds of the common
law torts, then the extensive body of federal case |aw defining
when the appropriate statute of limtations is triggered would be

abandoned. *°

10. Although Congress has never enacted a specific statute of
limtations for 88 1983 or 1985, the Suprene Court in WIlson v.
Garcia, 471 U S. 261, 276, 280 (1985), held, as a natter of
federal law, that for 8§ 1983 actions the courts should "borrow'
the state statute of limtations period applicable to personal
injury torts. See Springfield Township Sch. Dist. v. Knoll, 105
S. . 2065, 2065 (1985) ("[A]ll 8 1983 clains should be
characterized for statute of Iimtations pur poses as actions to
recover damages for injuries to the person.”). It is well-
establ i shed that though the applicable limtations period
governi ng personal injury actions is borrowed fromthe | aw of the
forum state, federal |aw supplies the applicable accrual rule.
See Albriqht, 114 S. . at 816 n.6 (G nsburg, J., concurring).

It is equally well established that the statute of
[imtations period for 8§ 1983 clains "begins to run fromthe tine
when the plaintiff knows or has reason to know of the injury

(continued...)
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Al t hough no Justice expressed any di sagreenent with
Justice G nsburg's view that a party is "seized" in a
constitutional sense for so long as a prosecution is pending, see
supra n. 6, district courts that have grappled with the issue

have not viewed her concurrence favorably. See, e.qg., Ml donado

v. Pharo, 940 F. Supp. 51 (S.D.N. Y. 1996); N emann v. \Walen, 911

F. Supp. 656 (S.D.N. Y. 1996); Subirats v. D Angelo, 938 F. Supp.

10. (...continued)

which is the basis of the section 1983 action.” Genty v.

Resol ution Trust Corp., 937 F.2d 899, 919 (3d G r. 1991)
(citation omtted); see Deary v. Three Un-Nanmed Police Oficers,
746 F.2d 185, 193 (3d GCir. 1984); Sandutch v. Miroski, 684 F.2d
252, 254 (3d Gr. 1982) (per curianm). In order to determ ne when
a plaintiff knew or had reason to know of the alleged
constitutional tort, we ook to the conmon | aw cause of action
nost cl osely anal ogous to the constitutional right allegedly
infringed. See Heck, 114 S. C. at 2371; Albright, 114 S. C. at
811.

Consequently, a 8 1983 claimfor false arrest accrues
on the date of the plaintiff's arrest. See Rose v. Bartle, 871
F.2d 331, 348-51 (3d GCir. 1989); Deary, 746 F.2d at 197 n. 16;
Ham dian v. Occulto, 854 F. Supp. 350, 353 (MD. Pa. 1994);
Cunnane v. Subers, No. 92-4844, 1993 W. 21217, at *2 (E.D. Pa.
Jan. 26, 1993), while a malicious prosecution claimdoes not
accrue until a favorable term nation is obtained. See Rose, 871
F.2d at 349; see also supra n.9.

Under Justice G nsburg's approach, by contrast, the
statute of limtations for all clains (false arrest and mali ci ous
prosecution) would be triggered only once the crim nal defendant
has obtai ned a favorabl e disposition of his case. Albright, 114
S. C. at 816 (G nsburg, J., concurring).

11. Justice Scalia, who wote a brief concurring opinion joining
Chi ef Justice Rehnquist's plurality opinion, did not address
Justice G nsburg's view of the Fourth Amendnent. Justice
Kennedy, who concurred in the judgnment and was joined in his

opi nion by Justice Thomas, also did not address the issues
Justice G nsburg rai sed.
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143 (E.D.N. Y. 1996); Wllianms v. Wber, 905 F. Supp. 1502 (D.
Kan. 1995).*?

In sum given (1) Chief Justice Rehnquist's express
disclainmer in the plurality opinion that "[w e express no view as
to whether petitioner's clai mwuld succeed under the Fourth
Amendnent, " Albright, 114 S. . at 813, (2) Justice G nsburg's
view that a person is "seized" in the constitutional sense "so
long as he is bound to appear in court and answer the state's
charges," id. at 816, (3) Justice Souter's apparently favorable
assessnent of Justice G nsburg's view, see id. at 822 & supra
n.6, and (4) Justices Stevens' and Bl ackmun's dissent,
articulating a broad concept of "liberty" under the Fourth

Amendnent, see Albright, 114 S. . at 823-25 & supra n.6,

federal district courts have had little, if no, clear guidance as
to what constitutes a deprivation of liberty sufficient to

support a 8 1983 nalicious prosecution claim

12. The only other court in our Crcuit that has addressed
Justice G nsburg's concurrence in Al bright found that "Justice

G nsburg's opinion acknow edges that a defendant need not be kept
in physical custody to be seized by the state. However, she does
not in any way suggest that there are any acts which constitute a
seizure by a |l aw enforcenent individual, such as testinony at a
prelimnary hearing, separate fromthe initial act by which the
state seizes control over the defendant in order to carry out

| egal proceedings." Patterson v. Board of Probation and Parole,
851 F. Supp. 194, 200 (E.D. Pa. 1994). W disagree with our
col | eague. Justice G nsburg, we believe, in fact neant to
suggest that, for exanple, requiring a defendant to appear and
testify at a prelimnary hearing constitutes a seizure under the
Fourth Anmendnent sufficient to state a 8§ 1983 mali ci ous
prosecution claim Rather than gl oss over the ram fications of
Justice G nsburg's concurrence, we have chosen instead to address
themin the hope of shedding light on this issue.
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Courts that have addressed the issue generally have
observed that, while

every person who is the victimof
an unl awful prosecution nust spend
time, noney and enotional resources
preparing a defense. Cdearly,
every person subject to an unl awf ul
prosecution faces the possibility
of reputational harm. . .,

Ni emann, 911 F. Supp. at 670, these types of deprivations sinply
do not qualify as a deprivation of liberty neriting Fourth

Amendnment protection. See Al bright, 975 F.2d at 346.

Having to appear in state court for his prelimnary
hearings, arraignnent and trial were the only "restraints" on
Torres's liberty. Torres in this case did not have to post any
noney bail to be released on the day he was arrested, June 3,
1994, nor on any subsequent date, nor was he prohibited from
traveling outside of the Commonweal th under the conditions of his

bond. See Albright, 975 F.2d at 346. Absent any constitution-

ally-significant pretrial restraints on Torres's liberty, the
wei ght of federal authority (at least as it stands today) holds
that Torres may not nmaintain a 8 1983 claimfor malicious
prosecution based on the pre-incarceration tine period. See

Johnson v. City of New York, 940 F. Supp. 631, 635 (S.D.N.Y.

1996) (plaintiff who was "rel eased i nmmedi ately followi ng his
appear ance" before the arrai gnnment judge could not assert a
mal i ci ous prosecution clai munder the Fourth Amendnent); Leone,
948 F. Supp. at 195 (a crim nal defendant who was subjected to a

"basel ess charge of harassnment" does not state a Fourth Amendnent
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violation); N emann, 911 F. Supp. at 656 (plaintiff who was not
subject to travel restriction and did not have to post bail was
not "seized" on her person); Subirats, 938 F. Supp. at 149
(hol ding that incurring | egal expenses in defending a crim nal
prosecution is not a sufficient constraint under the Fourth
Amendnment to sustain a § 1983 nalicious prosecution claim;
Mal donado, 940 F. Supp. at 54 (finding that an order to return to
court and "psychol ogical trauma allegedly suffered as a result of
[ havi ng] the charges pending" did not constitute the requisite
constitutional injury); WIllianms, 905 F. Supp. at 1512 (hol ding
that plaintiff's conplaint that "the malicious filing of crimnal
charges subjected himto financial and enotional burdens in
mounting a | egal defense and required himto stand trial for two
days" is not a sufficient deprivation of liberty under the Fourth
Amendnent ) .

W find that, based on the weight of this devel opi ng
federal case law, neither the prelimnary hearing of June 3,
1994, nor anything in the prosecution of the crimnal case
agai nst Torres before his incarceration on Septenber 29, 1995,
can serve as the factual predicate for his malicious prosecution
claim Conversely, Torres's incarceration from Septenber 29,
1995, until his release on May 13, 1996, is certainly a
cogni zabl e deprivation of liberty under the Fourth Amendnent that
can serve as the basis for Torres's 8 1983 malicious prosecution

claim Because there is a constitutional ground for Torres's
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mal i ci ous prosecution claim we nowturn to the common-| aw

el enents of that claim

2. Common- Law El ements of Malicious Prosecution

Under Pennsylvania law, in order to prevail on a
mal i ci ous prosecution claim a plaintiff nust prove that the
defendant (1) instituted the proceedings, (2) wthout probable
cause, (3) with actual malice, and (4) that the proceedings

termnated in favor of the plaintiff. See Giffiths v. C GNA

Corp., 988 F.2d 457, 463 (3d Cr.), cert. denied, 114 S. . 186

(1993); Kelley v. Ceneral Teansters, Local Union 249, 544 A 2d

940, 941 (Pa. 1988).

Def endants contend that Torres cannot make out the
common | aw el enents of a malicious prosecution claimbecause (a)
O ficer McLaughlin did not initiate Torres's prosecution; (b) the
jury's finding of guilt against Torres, on Septenber 29, 1995,
concl usively establishes that the prosecution did not |ack
probabl e cause; and (c) the proceedi ngs agai nst Torres did not
termnate in his favor. W shall discuss each contention
seriatim

a. Initiation of the Prosecution

Qur Court of Appeals has instructed that one's
responsibility for the initiation of crimnal proceedings el enent
of a malicious prosecution claimis determ ned by reference to §
653, comment g, of the Restatenent (Second) of Torts. The

Rest at ement di stingui shes between cases where soneone files a
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conpl ai nt or demands a prosecution, and scenarios in which
sonmeone nerely provides information to the police.

In the first category, one is |iable for malicious
prosecution if one "fail[s] to disclose excul patory evidence to
prosecutors, nake[s] false or msleading reports to the
prosecutor, omt[s] material information fromthe reports, or
otherwise interfere[s] with the prosecutor's ability to exercise

i ndependent judgnent." Rhodes v. Smthers, 939 F. Supp. 1256,

1273 (S.D. WVa. 1995) (citing many cases), aff'd, 91 F.3d 132
(4th Cr. 1996); Restatenent (Second) of Torts 8 653 cnt. g ("If,
however, the information is known by the giver to be false, an
intelligent exercise of the officer's discretion becones

i npossi bl e, and a prosecution based upon it is procured by the
person giving the false information. |In order to charge a
private person wth responsibility for the initiation of
proceedi ngs by a public official, it nust therefore appear that
his desire to have the proceedings initiated, expressed by
direction, request or pressure of any kind, was the determ ning
factor in the official's decision to cormmence the prosecution, or
that the information furni shed by hi mupon which the official
acted was known to be false.").

By contrast, a police officer or private citizen "who
does not knowi ngly provide false information is not responsible
for the institution of proceedi ngs, and thus cannot be held
liable for malicious prosecution as he need not have had a

reasonabl e basis for nmaking the accusation.”" Giffiths, 988 F.2d
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at 464; see Rhodes, 939 F. Supp. at 1274 ("[Where an officer

presents all relevant probable cause evidence to an internediary,
such as a prosecutor, a grand jury, or a magistrate, the
intermedi ary's i ndependent decision to seek a warrant, issue a
warrant, or return an indictnment breaks the causal chain and
insulates the officer froma section 1983 [nalicious prosecution]
claim. . . ." (citing many cases)); Restatenent (Second) of
Torts 8 653 cnt. g ("A private person who gives to a public
official information of another's supposed crimnal m sconduct,
of which the official is ignorant, obviously causes the
institution of such subsequent proceedings as the official may
begin on his own initiative, but giving the information or even
maki ng an accusation of crimnal m sconduct does not constitute a
procurenent of the proceedings initiated by the officer if it is
left entirely to his discretion to initiate the proceedings or
not. Wen a private person gives to a prosecuting officer
information that he believes to be true, and the officer in the
exercise of his uncontrolled discretion initiates crim nal
proceedi ngs based upon that information, the infornmer is not
liable . . . even though the information proves to be fal se and
his belief was one that a reasonable nman woul d not entertain.

The exercise of the officer's discretion nmakes the initiation of
t he prosecution his own and protects fromliability the person
whose information or accusation has led the officer to initiate

the proceedings."); see also Smth v. Gonzales, 459 U S 1005
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(1982) (Wiite, J., dissenting), denying cert. to 670 F.2d 522
(5th Gr.).

We find that, drawing all reasonable inferences in
Torres's favor, plaintiff has sufficient evidence to permt a
reasonable jury to conclude that Oficer MLaughlin my have nade
fal se statenents to the prosecutor in Torres's crimnal case,
such that O ficer MlLaughlin may be charged with the initiation
of the crim nal proceeding.

It is a fact that the Coomonwealth agreed to rel ease
Torres fromprison on May 13, 1996, where after his conviction he
had served only seven and a half nmonths of his thirty-six to
seventy-two nonth sentence. John Gorman, Torres's defense
counsel in the crimnal case, stated in his deposition in this
case that he had information that a M. Goss, fromthe District
Attorney's Ofice, infornmed the Phil adel phia Defender's
Associ ation that "W should go see Judge Brinkley as soon as
possible. If there is a possibility that this man [referring to
Torres] is being unjustly incarcerated he should not spend
another day in jail." Deposition of John Gorman, Esquire, at 9
(attached to McLaughlin's Mem of Law at Exh. 4).

As result, M. Gorman on May 10, 1996, appeared before
Judge Genece E. Brinkley and noved for a newtrial and Torres's
i medi ate rel ease. See May 10, 1996 Hrg. Tr. at 3-4 (attached to
Pl.'s Response to McLaughlin's Mot. for Summ J. at Exh. C. M.

G oss, representing the Commonweal th, readily agreed:

28



MR, GRCSS: Your Honor, the
Conmonweal t h does not oppose the
defendant's notion, insofar as it
requests a Motion for New Trial.
The notion is titled, at |east as
it was originally filed, " Post
Sentence Mdtion for Judgnent of
Acquittal, Mdtion in Arrest of
Judgnent, or, in the alternative,
Motion for New Trial, In the

I nterests of Justice.’

If Your Honor grants the notion
for a newtrial, we would
i Mmedi ately nove to nolle pros the
charges, and it woul d be
appropriate for your Honor to order
t he def endant be rel eased today.

Your Honor, we certainly do not
concede all the allegations nmade in
the petition. W conducted our own
review of the case, and, based on
information that has cone to |ight
since the defendant's sentencing,
we will state to the court, in the
interests of justice, we would
agree to granting of a newtrial,
and as | stated, imediately nove
to nolle pros.

THE COURT: I"mgranting the
notion for a newtrial. Do you
have a subsequent notion?

MR, GRCSS: The Commonweal t h noves
to nolle pros all charges, in the
interests of justice.

THE COURT: Mdtion for nolle pross
gr ant ed.

Hg. Tr. at 5 (enphasis added).*

14.

Judge Brinkley, on May 13, 1996, signed the follow ng O der:

AND NOW this 13th day of My,
1996, it is hereby ORDERED AND
DECREED:
(continued...)
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First Assistant District Attorney Arnold Gordon
explained during a prelimnary hearing in an unrelated cri m nal

case why he had noved for a nolle prosequi in fifty-three pending

crimnal cases and the closed case agai nst Torres:

We turned over as part of
di scovery . . . information which
one coul d characterize as
i ndi cating that BN Agent
McLaughlin may have lied in a
search warrant. . . . [We choose
to nol-pros all renaining open
cases in which Oficer MLaughlin
was the necessary or essential or
i nportant w tness.

[ T] he reason for nol-prossing these
fifty-three cases was because

O ficer McLaughlin did sonething
whi ch one coul d characterize as
lying in a search warrant

[We chose not [to put MLaughlin
on the stand] solely because of

14. (...continued)
That petitioner's Mdtion for A
New Trial is granted;

That petitioner's sentence is
vacat ed;

That the prosecution's notion to
noll e prosse all charges is
gr ant ed;

That all charges are di sm ssed;
and

That Felix Torres is to be
rel eased forthwith

May 13, 1996 Order (attached to Pl.'s Response to MLaughlin's
Mot. for Summ J. at Exh. B).
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what had occurred with regard to
t hat one search warrant

Nov. 2, 1996 Hrg. Tr. at 13-14, 22-23 (attached to Pl.'s Response
to McLaughlin's Mdt. for Summ J. at Exh. E); see MlLaughlin's
Mem of Law at 18-19, 22-23; Affidavit of Arnold Gordon, Esquire,
at 1 ("In ny capacity as First Assistant District Attorney, |
reviewed the crimnal case against Felix Torres . . . . The

deci sion was made to nolle pros this case because BNl agent John
McLaughlin was an essential witness in the case."”) (attached to

Pl.'s Response to MLaughlin's Mot. for Sunm J. at Exh. D) .*

15. Torres, in his answers to interrogatories, lists eleven
cases, in which, according to Torres, both state and federal
courts have found O ficer MLaughlin's testinony to be false or
where O ficer MLaughlin was "caught” lying in search warrants.
See Pl."s Answers to Second Set of Interrogatories at T 3-5
(attached to Pl.'s Response to McLaughlin's Mot. for Summ J. at
Exh. F).

It is well-established that nmalice is an essenti al
el ement of a malicious prosecution claim See Cty of Erie v.
Guaranty Nat'l Ins. Co., 109 F.3d 156, 161 (3d Cr. 1997); W
Page Keeton, D. Dobbs, R Keeton & D. Ownen, Prosser and Keeton on

the Law of Torts 8§ 119, at 881 (5th ed. 1984) (plaintiff nust
prove the absence of probable cause for the proceeding, as well
as malice: a "primary purpose other than [that of] bringing an
of fender to justice"); 8 S. Speiser, C. Krause & A @Gans,
Anerican Law of Torts § 28:7, at 38 & § 28:11, at 61 (1991).

Al t hough Federal Rule of Evidence 404(b) prohibits the
i ntroduction of "evidence of other crinmes, wongs, or acts .
to prove the character of a person in order to show action in
conformty therewith,” the Rule allows for the adm ssion of such
evi dence to show, anong other elenents, notive and intent. Thus,
while we certainly would not allow Torres to conduct el even
Separate trials to establish that Oficer MLaughlin lied in
other crimnal cases, see Fed. R Evid. 403, Torres nay introduce
as evidence, in order to establish a nmalicious intent on the part
of Oficer MLaughlin, the fact (if true) that Oficer MLaughlin
was found to have lied in other crimnal cases.
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Not wi t hstanding M. Gordon's benign characterization of
the Commonweal th's actions, drawing all reasonable inferences in
Torres's favor, it is clear fromthe totality of the
ci rcunstances that the Cormonwealth did, in fact, nore than

nerely agree that Judge Brinkley should enter a nolle prosequi in

Torres's crimnal case. Torres has proffered sufficient
conpetent evidence to suggest that, once the Conmmonweal th
realized that Torres was innocent and | angui shing in prison
because of O ficer MlLaughlin's nendacity, it imedi ately sought
a court hearing, where it readily agreed to Torres's notion for a
new trial and then instantly agreed to an entry of a nolle
prosequi .

Qur characterization of the events that occurred before

the entry of the nolle prosequi here are confirned by the

statenents Judge Brinkley nmade at the May 10, 1996 heari ng.

Judge Brinkley, who had presided over Torres's crimnal trial and
sentenced him recalled that, at the tinme of sentencing, she
remarked that "if there ever were a case where | think a person
should not be injail, it would be this one. So this is the
right result.” My 10, 1996 Hrg. Tr. at 4 (attached to Pl.'s
Response to McLaughlin's Met. for Summ J. at Exh. C). '

16. In fact, according to M. Gorman, Judge Brinkley wanted to
see Torres after his release and "[s]o she called Sheriff G een
and had [Torres] brought down on the 13th [of May], and basically
re-did the whole thing all over again in [Torres's] presence

" Gorman Dep. at 6-7.
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W find, in sum that Torres has sufficiently satisfied
this common-| aw el ement of a malicious prosecution claimto

survive a notion for summary judgnment.

b. Pr obabl e Cause

Next, defendants seek to dismiss Torres's claimon the
ground that Torres's conviction by a jury, on Septenber 29, 1995,
concl usively establishes that there was probabl e cause to bring
the crimnal proceedi ng against Torres. See MLaughlin's Mem of

Law at 23 (citing Crescent City Live Stock Co. v. Butcher's Union

Sl aught er House Co., 120 U.S. 141, 150-51 (1886)).

Ceneral ly, issue preclusion bars the relitigation of
issues fully adjudicated in a prior |egal proceeding. Because a
plaintiff in a malicious prosecution action nust show that the
underlying crimnal proceeding termnated in his favor --
specifically, that there was a | ack of probable cause to bring
t he proceedi ng, see Lee, 847 F.2d at 69-70 -- a crim nal
conviction in state court will ordinarily preclude a crimna

def endant from asserting a nalicious prosecution claim See

Mosley v. Wlson, 102 F.3d 85, 91 (3d Cir. 1996); see also infra

n.21. Indeed, the Restatenent (Second) of Torts instructs that a
conviction, even if later overturned, "conclusively establish[es]
t he exi stence of probabl e cause, unless the conviction was

obtai ned by fraud, perjury or other corrupt neans.” [d. at §

667(1) (cited in Msley, 102 F. 3d at 91).
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There is, however, "a considerable mnority view which
regards the conviction as creating only a presunption, which may
be rebutted by any conpetent evidence show ng that the probable
cause for the prosecution did not in fact exist." W Page Keeton

et al., Prosser and Keeton on the Law of Torts, § 119, at 882

(5th ed. 1984) (enphasis added) (cited in Msley, 102 F.3d at
91).

Qur Court of Appeals has recognized that, when a
conviction is |ater overturned, "[t]he courts appear to be
di vided on the preclusive effect that the initial conviction
shoul d have on the issues of probable cause for the arrest and/or
prosecution in a subsequent action for malicious prosecution
brought agai nst the police or nunicipal authorities.” Mosley,
102 F.3d at 91; see also generally Haddock v. Christos, 866 F.

Supp. 170, 173-77 (M D. Pa. 1994).
The Suprenme Court recognized this split in authority in

Heck v. Hunphrey, 114 S. C. 2364 (1994). In his opinion

concurring in the judgment ', Justice Souter noted that, under
Reconstruction-era comon | aw, a conviction was regarded as
irrefutabl e evidence that probable cause was not |acking. 1d. at

2377 (citing T. Cooley, Law of Torts 185 (1879) ("If the

defendant is convicted in the first instance and appeals, and is
acquitted in the appellate court, the conviction belowis

concl usi ve of probable cause.")). Although Justice Souter

17. Justices Bl ackmun, Stevens, and O Connor joined in Justice
Souter's opinion.
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acknow edged a "liberalization" of this conmmon-|aw requirenent
"over the years," Heck, 114 S. C. at 2377 n.3, he argued for
adherence to the Reconstruction-era understandi ng of the comon-
law rule. See id. at 2377 ("[Clonviction of a crinme w pes out a
person's 8 1983 claimfor damages for unconstitutional conviction
or postconviction confinenent.").

Justice Scalia, in response, took a nore |iberal
appr oach:

Chi ef Justice Cool ey no doubt
intended nerely to set forth the
general rule that a conviction
defeated the malicious prosecution
plaintiff's allegation (essenti al
to his cause of action) that the
prior proceeding was w t hout
probabl e cause. But this was not
an absolute rule in al
jurisdictions, and early on it was
recogni zed that there nust be
exceptions to the rule in cases

i nvol ving circunstances such as
fraud, perjury or mstake of |aw.
Sonme cases even held that a
conviction, although it be
afterwards reversed, is prim facie
evidence -- and that only -- of the
exi stence of probable cause. In
Crescent Gty Live Stock Co. v.

But chers' Uni on Sl aught er - House
Co., 120 U. S. 141 (1887), we
recogni zed that "[h] ow much wei ght
as proof of probable cause shall be
attributed to the judgnent of the
court in the original action, when
subsequently reversed for error,
may admt of some question.' 1d. at
149. . . . [Qur discussion [in
Crescent] well establishes that the
absolute rule Justice Souter
contends for did not exist.

35



Heck, 114 S. C. at 2371 n.4 (citations and internal quotation

mar ks omitted).*®
Justice Scalia, the author of the majority opinion in

Heck, wrote in conclusion that "in order to recover danages for

al | egedly unconstitutional conviction or inprisonnment, or for

ot her harm caused by actions whose unl awf ul ness woul d render a
conviction or sentence invalid, a 8 1983 plaintiff nust prove
that the conviction or sentence has been reversed on direct
appeal , expunged by executive order, declared invalid by a state
tribunal authorized to make such a determination, or called into
guestion by a federal court's issuance of a wit of habeas

corpus, 28 U.S.C. § 2254." 1d. at 2372.%

18. See, e.qg., Bradley v. Keeshan, 64 F.3d 196, 199 (5th Cir.
1995) ("Even a prosecutor's failure to act on remand will at sone
point entitle a defendant to an order of dism ssal. However, the
reversal of a conviction and remand for new trial is not, in and
of itself, atermnation.") (footnote omtted), cert. denied, 116
S. C. 947 (1996).

19. "This requirenent avoids parallel litigation over the issues
of probable cause and guilt . . . and it precludes the
possibility of the claimant succeeding in the tort action after
havi ng been convicted in the underlying crimnal prosecution.
" 1d. at 2371 (citations omtted). "[T]o permt a convicted
crimnal defendant to proceed with a nalicious prosecution claim
woul d permt a collateral attack on the conviction through the
vehicle of a civil suit.”" 1d.; see Smthart v. Towery, 79 F.3d
951, 952 (9th Cir. 1996) ("Heck . . . says that if a crimna
conviction arising out of the sane facts stands and is
fundanental ly inconsistent with the unl awful behavior for which
section 1983 damages are sought, the 1983 action nust be
di sm ssed."); see also Caneron v. Fogarty, 806 F.2d 380, 387 (2d
Cir. 1986) ("[T]he conmon-law rule, equally applicable to actions
asserting false arrest, false inprisonnent, or malicious
prosecution, was and is that the plaintiff can under no
ci rcunst ances recover if he was convicted of the offense for
whi ch he was arrested."), cert. denied, 481 U S. 1016 (1987);
(continued...)
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19. (...continued)
infra n.21.

"When a state prisoner seeks damages in a § 1983 suit,
the district court must consider whether a judgnent in favor of
the plaintiff would necessarily inply the invalidity of his
conviction or sentence; if it would, the conplaint nust be
di sm ssed unless the plaintiff can denonstrate that the
conviction or sentence has already been invalidated. But if the
district court determnes that the plaintiff's action, even if
successful, will not denonstrate the invalidity of any
out standi ng crimnal judgnent against the plaintiff, the action
shoul d be allowed to proceed, in the absence of sone other bar to
the suit."” Heck, 114 S. . at 2372-73 (footnotes omtted).

An exanpl e of an action "whose successful prosecution
woul d necessarily inply that the plaintiff's crimnal conviction
was wongful,” id. at 2373 n.6, is one brought by a defendant
convicted of, and sentenced for, a crine of resisting arrest
agai nst the arresting officer asserting a Fourth Anmendnent
vi ol ati on, because success in the action would necessarily negate
an el enent of the offense of which the plaintiff has been
convicted. See id.

By contrast, an exanple of an action that would not
necessarily inply the unlawful ness of a plaintiff's conviction is
a damage action alleging an unreasonabl e search even if the
chal | enged search produced evidence that was introduced in a
state crimnal trial resulting in the plaintiff's conviction, see
id. at n.7, "[b]ecause of doctrines |ike independent source and
i nevitable discovery, and especially harm ess error, such a §
1983 action, even if successful, would not necessarily inply that
the plaintiff's conviction was unlawful." [d. (citations
omtted). But conpare Sinpson v. Rowan, 73 F.3d 134, 136 (7th
Cr. 1995) (holding that Heck does not foreclose plaintiff's
clains relating to illegal search and inproper arrest, because,

i f successful, they would not necessarily underm ne convictions),
cert. denied, 117 S. C. 104 (1996), with Schilling v. Wiite, 58
F.3d 1081, 1086 (6th G r. 1995) ("The fact that a Fourth
Amendnent viol ation nay not necessarily cause an ill egal

convi ction does not |essen the requirenent [under Heck] that a
plaintiff show that a conviction was invalid as an el enent of
constitutional injury.").

As we discussed in Part Il1.A 1, supra, it is clear that

Torres's claimis a suit for malicious prosecution arising out of

his incarceration followng his crimnal conviction. This claim
necessarily inplies that Torres's conviction was unl awful .

(continued...)
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The contradiction in the authorities Justices Souter
and Scalia describe fromthe Reconstructi on-era common | aw

continue to exist in nodern day Pennsylvania | aw. Conpare Cosmas

v. Bloom ngdales Bros., Inc., 660 A 2d 83, 86 (Pa. Super. C

1995) (stating that a conviction even if overturned is concl usive
proof of the existence of probable cause unless the party can
show undue influence at work in the conviction proceedings), wth

Cap v. K-Mart Discount Stores, Inc., 515 A 2d 52, 53 (Pa. Super

Ct. 1986) (holding that a conviction by the justice of peace
reversed on appeal does not preclude action for malicious
prosecution even w thout undue influence in the proceedings).

Qur Court of Appeals in Msley sought to reconcile
Pennsyl vani a state court case law. |In Msley, the Pennsylvani a
Suprenme Court had earlier reversed the defendant's crim nal
convi ction because of its concern that his trial was tainted when
a juror, who later served as foreman of the jury, had an
extensive ex parte conversation with one of the Comonwealth's
police trial wtnesses. See 102 F.3d at 93. The Pennsyl vani a
Suprenme Court concl uded that:

W . . . cannot say with any degree

of certainty that the contact did
not establish a rapport, albeit

19. (...continued)

Accordingly, this suit for damages can succeed only if the
prosecution ultimately fails, that is, only if the conviction is
held to be unlawful. See Antonelli v. Foster, 104 F.3d 899, 900
(7th Cr. 1997). Thus, it is equally clear that Heck's hol ding
applies to Torres's claim Cf. Booker v. Ward, 94 F.3d 1052,
1056 (7th Cr. 1996) (citing cases), cert. denied, 117 S. . 952
(1997).
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unconsci ous, between [the police

wi tness] and the jury foreman which
in some way influenced the outcone
of the trial

Id. Qur Court of Appeals explained this holding as follows:

The Pennsyl vani a Suprene Court's

| ack of confidence in the
reliability of the factfindings
seens to us to be precisely the
sort of “undue influence' referred
to in Cosnmas [see supra] and
enconpassed by the Restatenent
(Second) of Torts § 667(1).[ ]
Even courts that today adhere to
the view that a conviction
notw t hst andi ng reversal is proof
of probabl e cause | eave sone
openi ng for these situations where
the reversal inpugns the
reliability or integrity of the
factfinding in the initial

convi ction.

Reading the record in the light nost favorable to
Torres, we find that (1) the fact that the Conmonwealth readily
and voluntarily agreed to release Torres from prison before his
sentence was conpl eted, when coupled with, (2) the Commonwealth's
decision not to re-prosecute Torres, and (3) the statenents of
Assistants in the Philadel phia District Attorney's Ofice, which
call into question Oficer MLaughlin's veracity, in addition to
(4) the statenment of Judge Brinkl ey, when she ordered Torres's

i mredi ate rel ease fromprison, are together conpetent evidence

20. See Restatenent (Second) of Torts 8 667 (1977) ("The
conviction of the accused by a magistrate or trial court,

al t hough reversed by an appellate tribunal, conclusively
establ i shes the existence of probable cause unless the conviction
was obtained by fraud, perjury or corrupt neans.").
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(at least sufficient to survive a notion for summary judgnent) to
bring into question the reliability and integrity of Torres's
initial crimnal conviction. W find, accordingly, that Torres's
initial conviction is not conclusive proof that there was

probabl e cause to prosecute him

C. Favorabl e Terni nati on

The Pennsyl vani a Suprene Court has adopted 8 659 of the
Rest at enment (Second) of Torts, according to which a crimna
proceeding is termnated in favor of the accused by, anong ot her
ways, "the formal abandonnent of the proceedings by the public
prosecutor.” 1d. at 8 659(c). "If the charges were abandoned or
wi t hdrawn by the prosecutor this [is] sufficient to satisfy the

el ement of prior favorable termnnation.”™ Robinson v. Robinson,

525 A 2d 367, 370 (Pa. Super. Ct. 1987); see Wodyatt v. Bank of
A d York Road, 182 A 2d 500, 501 (Pa. 1962) ("[I]f the defendant

i s discharged after abandonnment of the charges by the prosecutor,
or the charges are withdrawn by the prosecutor, this is
sufficient to satisfy the requisite elenent of prior favorable
term nation of the crimnal action.”™ (citing cases)).

The specific question of whether the entry of a nolle
prosequi is a termnation of the crimnal proceedings in favor of

t he accused was addressed in Haefner v. Burkey, 626 A 2d 519 (Pa.

1993), where the Pennsylvania Suprenme Court held that the
crimnal action there had terminated in the accused's favor, such

that he could assert a malicious prosecution claim because the
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"prosecution formally abandoned the crimnal proceedi ngs agai nst

[the accused] when it nolle prossed the remaining charges because

of insufficient evidence." 1d. at 521
Thus, under Pennsylvania |law, "[a] favorable
term nati on does not necessarily nean that the term nation nust

be on the nerits.” Brown v. Johnston, 675 F. Supp. 287, 289

(WD. Pa. 1987) (citing, anong other cases, Wodyatt, 182 A 2d
500). That is, "[a]ctual innocence is not required for a common

| aw favorable termnation. . . ." Smth v. Holtz, 87 F.3d 108,

113 (3d Cir.), cert. denied sub nom Wanbaugh v. Smth, 117 S

Ct. 611 (1996). "All that is required is that the term nation
must be consistent with the i nnocence of the accused." Thomas v.

E.J. Korvette, Inc., 329 F. Supp. 1163, 1168 (E.D. Pa. 1971),

rev'd on other grounds, 476 F.2d 471 (3d Cr. 1973); see also

HIlfirty v. Shipman, 91 F.3d 573, 580 (3d G r. 1996) (noting that

"only termnations that indicate that the accused is innocent

ought to be considered favorable" (citing, inter alia,

Rest at ement (Second) of Torts 8 660 cnt. a ("Proceedings are
“terminated in favor of the accused’ . . . only when their fina
di sposition is such as to indicate the innocence of the

accused."))).?

21. As the Court in Delaurentis v. Gty of New Haven, 597 A 2d
807, 820 (Conn. 1991) (citing many cases) recogni zed that:

Two concerns underlie the
requi rement of "~ successful
termnation.' The first is the
danger of inconsistent judgnents if
(continued...)
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Consistent with the case |law in Pennsyl vania, t he
wei ght of authority generally holds that when a prosecutor,
wi t hout the defendant's procurenent, voluntarily enters a nolle
prosequi, the crimnal case has termnated in the defendant's

favor. See W Page Prosser et al., Prosser and Keeton on the Law

of Torts 8§ 119, at 874 (5th ed. 1984) ("[I]t wll be enough that

the proceeding is termnated in such a manner that it cannot be

revived, and the prosecutor, if he proceeds further, wll be put
to a newone. This is true, for exanple, . . . [of] the entry
of a nolle prosequi . . . , where [it has] the effect of ending

21. (...continued)
def endants use a vexatious suit or
mal i ci ous prosecution action as a
means of making a collateral attack
on the judgnent against themor as
a counterattack to an ongoing
proceedi ng. The second is the
unspoken distaste for rewarding a
convicted felon or otherw se
‘guilty' party with danages in the
event that the party who instituted
the proceeding did not at that tine
have probabl e cause to do so.

As a | eadi ng conment ator has noted, the requirenent
that the crimnal prosecution termnate in favor of the accused
is thus primarily inportant not as an i ndependent el ement of the
mal i ci ous prosecution action but only for what it shows about
probabl e cause to bring the crimnal action or the accused's
guilt-in-fact, since a defendant in a malicious prosecution claim
can escape liability by showng that the plaintiff was in fact
guilty of the offense with which he was charged. See W Page
Prosser et al., Prosser and Keeton on the Law of Torts § 119, at
874, 885 (5th ed. 1984); see also 3 J.D. Lee & Barry A. Lindahl,
Modern Tort Law § 40.10, at 456 (Rev. ed. 1990) ("Sone courts
take the position that in order to constitute a favorable
term nation, the termnation nust tend to indicate the innocence
of the accused, as opposed to term nation on technical grounds or
for procedural reasons."); 1 Fower V. Harper et al., The Law of
Torts 8 4.4, at 418 (2d ed. 1986).
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the particul ar proceeding and requiring new process or other
official action to commence a new prosecution."); 1 Fower V.

Harper et al., The Law of Torts 8§ 4.4, at 418-19 (1986) (case

termnates in favor of the crimnal defendant "if there is a
voluntary dism ssal by the prosecutor or an entry of a nolle
prosequi "); Restatenent (Second) of Torts 8 659(c) ("Crimnal
proceedings are termnated in favor of the accused by the fornal
abandonnent of the proceedings by the public prosecutor”) & cnt.

e (1977);% Lopez v. Gty of New York, 901 F. Supp. 684, 688

(S.D.N Y. 1995) ("Many authorities generally indicate that a

voluntary dism ssal by a prosecutor, or the entry of a nolle

22. Comrent e of the Restatenent (Second) of Torts § 659
instructs, in pertinent part, that:

The usual nethod by which a public
prosecutor signifies the fornal
abandonnent of crim nal proceedi ngs
is by the entry of a nolle
prosequi, either wwth or w thout
the | eave of court as the crimna
procedure of the jurisdiction in
guestion provides. |If the public
prosecut or has power to nake such
an entry without the consent of the
court, the entry constitutes a
term nation of the proceedings in
favor of the accused. |If he does
not have the power, but can only
enter a nolle prosequi with the
consent of the court, the
proceedi ngs are not term nated
until the court has approved the
entry. In either case, unless new
proceedi ngs are instituted, the
formal abandonnent of the
proceedi ngs by the public
prosecutor is a final termnation
in favor of the accused .
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prosequi without the plaintiff's procurenent, is a favorable

termnation.").?

Def endants, not surprisingly, assert that the
underlying crimnal prosecution did not termnate in Torres's
favor. W di sagree:

° It is not disputed that the
Commonweal th voluntarily agreed to
a newtrial for Torres and then
i mredi ately sought an entry of a
nol |l e prosequi as the quickest way
to have Torres rel eased from
prison. See supra Part I1.A 2.a.
(detailing how the Conmonweal t h
readily agreed to Torres's rel ease
from prison).

23. The Commonweal th argues that the Court of Appeals for the
Second Circuit has ruled that, as a matter of |law, a dism ssal of
a prosecution in the interest of justice is not a termnation in
favor of the accused. See McLaughlin's Mem of Law at 26 (citing
Singer, 63 F.3d at 118). The case law is, however, far from
clear in New York with regard to this point. See Pinaud v.
County of Suffolk, 52 F.3d 1139, 1154 (2d G r. 1995) (noting that
New York state court case | aw may suggest that "New York | aw
permts a dismssal inthe "interest of justice' to constitute a
favorable termnation in certain instances" (citing Hankins v.
Great Atl. and Pac. Tea Co., 208 A.D.2d 111, 114, 622 N.Y.S. 2d
678, 679 (1st Dep't 1995) (holding that a dism ssal in the
interest of justice does not, as a matter of law, bar a
subsequent claimfor nalicious prosecution, since a contrary
"rul e woul d penalize those who are charged falsely as they would
be constrained to proceed to trial at sonme financial, enotiona
and |ikely professional expense in order to be found not guilty.
[ Under such a regine], the only people who could succeed on a
claimfor malicious prosecution would be those who, because the
arrest was questionable, would proceed to trial and judgnent,
whil e those whose arrests were truly and obviously invalid, would
have the matter disposed of ipso facto and w t hout
l[itigation"))); see also OBrien v. Alexander, 101 F.3d 1479,
1486-87 (2d Cir. 1996) ("One district court understated the
confusion in the case aw when it noted that the favorable

term nati on cases have reached varying results that are
difficult to reconcile."" (quoting Lopez, 901 F. Supp. at 688)).
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° It is undisputed that the
Conmonweal t h never sought to reopen
the case agai nst Torres. See Pa.

R Crim P. 313; Conmonwealth v.
Rei der, 386 A. 2d 559 (Pa. Super.
. 1978) (holding that double

j eopardy does not attach where
crimnal charges are nol prossed).

° Nor is it disputed that the
Commonweal th's decision to agree to
the entry of a nolle prosequi was
not the result of a conprom se with
Torres. Cf. Hilfirty, 91 F.3d at
580 ("[T] he Pennsyl vani a Suprene
Court has previously held that a
prosecutor's decision to wthdraw
crimnal charges pursuant to a
conprom se with the accused i s not
considered to be a term nation
sufficiently favorable to support a
mal i ci ous prosecution claim™
(citing Alianell v. Hoffman, 176 A
207 (Pa. 1935))).

W find that the weight of authority holds that the

entry of a nolle prosequi, such as the one in Torres's crimn nal
case, is sufficient to satisfy the requirenent in a nalicious
prosecution claimthat the underlying crimnal prosecution

terminate in the plaintiff's favor.?

24. Section 660 of the Restatenent (Second) of Torts specifies
the types of term nations of a crimnal proceeding that do not
satisfy the requirenments of a cause for malicious prosecution.
See Hlfirty, 91 F.3d at 580 (Pennsylvani a Superior Court has
adopted 8§ 660). Section 660 instructs that:

A termnation of crimnal
proceedi ngs in favor of the accused
other than by acquittal is not a
sufficient termnation to neet the
requi renents of a cause of action
for malicious prosecution if

(a) the charge is withdrawn or the
(continued...)

45



B. Commander John Sunder hauf

Def endant John Sunder hauf, the Zone Commander of the
Phi | adel phi a Region of the Attorney General's Bureau of Narcotics
| nvestigation (one of the agencies Oficer MLaughlin worked for
when he arrested Torres), argues that he cannot he held
personally liable for the constitutional violation alleged here
because (1) Oficer MlLaughlin did not violate Torres's
constitutional rights, and/or (2) he did not supervise Oficer

McLaughlin "with respect to any role MLaughlin played in

effecting the only possible Fourth Amendnent seizure -- the jury
verdict and the revocation of bail." MLaughlin's Mem of Law at
28-29.

24. (...continued)
prosecuti on abandoned pursuant to
an agreenent of conprom se with the
accused; or

(b) the charge is withdrawn or the
prosecuti on abandoned because of

m sconduct on the part of the
accused or in his behalf for the
pur pose of preventing proper trial;
or

(c) the charge is withdrawn or the
proceedi ng abandoned out of nercy
requested or accepted by the
accused; or

(d) new proceedings for the sane
of fense have been properly
instituted and have not been

term nated in favor of the accused.

It is thus clear that § 660 does not bar Torres from
asserting a malicious prosecution claim
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Sunderhauf's first assertion is to no avail: our
di scussi on above should | eave no doubt that a jury may very well
determ ne that Torres's Fourth Anendnent right was, in fact,
violated. Se Part I1.A 1. Sunderhauf's view that the Assistant
District Attorney rather than he was O ficer MLaughlin's
"supervisor" at trial is equally without nerit. As we expl ai ned
above, see supra Part Il.A 2.a., there is sufficient evidence to
suggest that O ficer MLaughlin is liable for the initiation of
Torres's crimnal prosecution.

We shall, therefore, not dism ss Commander Sunder hauf

fromthis suit.

C. The Monell d aimAgainst the Cty of Phil adel phi a

In Monell v. New York City Dep't of Social Services,

436 U. S. 658 (1978), the Suprene Court opened the door to
muni cipal liability under 8 1983, but it also held that such

l[iability cannot rest upon principles of respondeat superior.

Lat er cases have made clear that only "the 'execution of the
governnent's policy or custom™ will subject a nmunicipality to a

judgnent. Gty of Canton v. Harris, 489 U S. 378, 385 (1989)

(quoting Springfield v. Kibbe, 480 U S. 257, 267 (1987)).

Collins v. Gty of Harker Heights, 112 S. C. 1061, 1067 (1992),

for exanple, enphasized the "separate character of the inquiry
into the question of nunicipal responsibility and the question
whet her a constitutional violation occurred.” 1d. As the

Suprene Court did in Cklahoma Gty v. Tuttle, 471 U S. 808, 821
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(1985), and Gty of Canton, 489 U S. at 388 n.8, in our analysis
of Torres's Monell claimwe will assune that O ficer MLaughlin
violated Torres's Fourth Anmendnent rights.

Cty of Canton held that a plaintiff m ght prove a

Monell claimif "a nmunicipality's failure to train its enpl oyees
in a relevant respect evidences a 'deliberate indifference' to

the rights of its inhabitants". Cty of Canton, 489 U S. at 389.

The Suprene Court enphasized, however, that failure-to-train
claims arise only in "limted circunstances". 1d. at 387. "Only

where a failure to train reflects a 'deliberate' or 'conscious'

choice by a nunicipality -- a 'policy' as defined by our prior
cases -- can a city be liable for such a failure under § 1983."
ld. at 389.

In four inportant respects, Gty of Canton describes

failure-to-train liability in the negative. First, a city would
not be liable under 8§ 1983 if, "without nore, . . . one of its
enpl oyees happened to apply the policy in an unconstitutional

manner, for liability would then rest on respondeat superior."

Id. at 387. Nor is it sufficient to show "[t]hat a particul ar

of ficer may be unsatisfactorily trained . . ., for the officer's
shortcom ngs may have resulted fromfactors other than a faulty
training program" 1d. at 390-91. Third, a plaintiff cannot
nmeet his burden by showing "that an injury or accident could have
been avoided if an officer had had better or nore training" since
"[s]uch a claimcould be made about al nost any encounter

resulting in injury". 1d. at 391. Finally, "adequately trained
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of ficers occasionally make m stakes; the fact that they do says
little about the training programor the |egal basis for holding
the city liable.”™ [1d. Underlying these exanples is the
principle that a plaintiff who pursues a Mnell claimnust show
nore than just an alleged civil rights violation. At issue in a
Monell claimis a city's deliberate indifference, and the conduct
of one of its enployees, wi thout nore, generally cannot create a
jury question on that point.

The evidence Torres has presented in response to the
City of Philadel phia's summary judgnment notion is insufficient to
nmeet these standards. Torres, in support of his Monell claim
cites (1) nine citizen conplaints agai nst McLaughlin over a
el even year period, (2) the fact that MLaughlin was not
di sciplined for any of these conplaints, (3) the Police
Departnent's failure to properly investigate the citizen
conplaints, and (4) and the Gty of Philadelphia s alleged
failure to supervise MLaughlin properly. See Pl.'s Response to
City of Philadelphia's Mot. for Sunm J. at 7th unnunbered

page. ®

25. Torres does not contest the fact that Commander Sunder hauf
was not an enpl oyee of the City of Philadel phia. The parties do,
however, disagree as to whether O ficer MLaughlin was, at the
rel evant period of tinme at issue here, an enployee of the Cty of
Phi | adel phi a and/ or the Commonweal th of Pennsylvania. See City
of Philadelphia's Mem of Law at n.2 & Pl.'s Response to City of
Phi | adel phia's Mot. for Summ J. at 5th unnunbered page. Because
we find that, in either case, Torres's Mnell claim cannot
survive the Gty of Philadel phia's notion for summary judgnent,
we need not and will not resolve this interesting issue.
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The citizen conplaints cannot serve as a basis for the
Monell claim Eight of the conplaints were found to be
unsubst anti ated and one was w t hdr awn. See id. The nere fact
that eight of the conplaints were found to be unsubstantiated is
not, standing al one, evidence that the Cty of Phil adel phia
fail ed adequately to investigate the conplaints or failed
properly to discipline MLaughlin. Torres has not proffered any
conpetent evidence regarding the nature of the investigation (or
| ack thereof) into the citizen conplaints agai nst MLaughlin
| ndeed, we know not hi ng about these conpl aints.

Finally, Torres's claimthat MLaughlin was inproperly
supervi sed i s based solely on MLaughlin's deposition testinony
t hat he had several supervisors in the chain of command at any
one tinme. This is wholly inadequate evidence to support an
al l egation of inproper supervision. W shall, therefore, dismss
Torres's Monell claimagainst the City of Phil adel phia.

An appropriate O der foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FELI X TORRES : ClVIL ACTI ON
V. :
JOHN McLAUGHLI N, et al. : NO. 96- 5865
ORDER

AND NOW this 5th day of June, 1997, upon consideration
of defendants' notions for summary judgnment, the plaintiff's
responses, and defendants' replies, and in accordance with the

acconpanyi ng Menorandum Qpinion, it is hereby ORDERED that:

1. John McLaughlin's notion for summary judgnent is
DENI ED;

2. John Sunderhauf's notion for summary judgnent is
DENI ED;

3. The City of Phil adel phia's notion for sunmary

judgnent is GRANTED;, and
4, In view of paragraph 3, JUDGVENT | S ENTERED i n
favor of defendant City of Philadel phia and against plaintiff

Felix Torres on all clainms in the conplaint.

BY THE COURT:

Stewart Dal zel |, J.



